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To the House of Representatives:

I am returning herewith without my signature H.R. 3247, which
mqald extend and amend the Native American Programs Act of

I fully support the objectives of the Native American Programs
Act of 1974 to help American Indians, Alaskan Natives, and Native
Hawaiians achieve economic and social self-sufficiency. My decision
not to approve H.R. 3247 is based on my belief that this bill would
seriously undermine the administrative flexibility needed to ensure
responsiveness to individual tribes and Native American organiza-
tions—flexibility that is essential to the effectiveness of the Native
American programs.

The Executive branch must be allowed to carry out its responsi-
bilities to administer the laws effectively. H.R. 3247 would cause
undue interference with ongoing program management. This legis-
lation, if signed into law, would make effective administration of
this important program extremely difficult by creating delays in
implementing program policy that can only hurt rather than help
the Native Americans it is intended to serve.

If H.R. 3247 were to become law, if would require diverting
scarce resources away from program-related activities to meet
wasteful and unnecessary administrative requirements and would
involve the Congress inappropriately in ongoing administrative ac-
tivities that should be left to the Executive branch. Specifically, the
bill would:

require “notice and comment” rulemaking for rules and
policy statements that have been and should continue to be
handled informally, without permitting exceptions for good
cause or in other circumstances where exceptions generally
apply, thereby substantially increasing administrative costs
and delays;

require the Administration for Native Americans (ANA) to
use peer review panels to review and rank all grant applica-
tions, even though the use of such panels is not appropriate in
all cases; and

require the Secretary of Health and Human Services to
report and explain to the Congress all decisions on grant appli-
catioils at variance with recommendations of the peer review
panels,

These provisions of H.R. 3247 would unnecessarily increase ad-
ministrative requirements and thereby shift resources away from
technical assistance and other activities more directly related to
helping applicants and grantees. Equally troublesome, they would
inevitably involve both the Congress and members of the public in
second-guessing the ANA on details related to administration of
Native American programs. This would have adverse results for
the programs and would potentially set a dangerous precedent for
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unnecessary restrictions disrupting the operations of other Federal
human services programs.

Quite simply, the Executive branch cannot effectively carry out
its responsibilities to implement the laws if agencies are required,
as a routine procedure, to justify each grant decision to the Con.
gress, or if every general statement of agency policy or procedure
must be made through formal notice and comment rulemaking.

The provisions of H.R. 3247 also raise concerns about confiden-
tiality, in requiring the Commissioner of the ANA to discuss pub-
licly the weaknesses and problems of applications submitted by in-
dividual tribal organizations. This could well have a chilling effect
on the competitive grant process. New and less experienced organi-
zations could be more hesitant to apply, and established Native
American organizations might be disturbed about public distribu-
tion of information about their applications.

I reiterate my support for the continuation of the Native Ameri-
can programs. I therefore urge the Congress to provide funding for
these programs in the fiscal year 1987 continuing resolution and
urge that the 100th Congress promptly consider new legislation to
authorize appropriations for these programs. The Administration,
through the Department of Health and Human Services, looks for-
ward to working with the Congress to develop legislation that will
meet the Congress’ legitimate concerns for accountability of the
Executive branch, while also meeting our concerns that the law not
be burdened with requirements incompatible with our responsibil-
ity to achieve the statutory purposes of these programs.

RoNALD REAGAN.
THE WHITE HOUSE, September 26, 1986,



H.R.3247

Rinety-ninth Congress of the Wnited States of America

AT THE SECOND SESSION

Begun and held at the City of Washington on Tuesday, the twenty-first day of January,
one thousand nine hundred and eighty-six

An Act

To amend the Native American Programs Act of 1974 to authorize ‘appropriations
for fiscal years 1987 through 1990.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Native American Programs Amend-
ments of 1986”. ‘

- SEC. 2. REVIEW OF APPLICATIONS FOR ASSISTANCE.

|
|
|
|

The Native American Programs Act of 1974 (42 U.S.C. 2991-
2992d) is amended—
(1) in the first sentence of section 803(a) by inserting *, on a
single year or multiyear basis,” after “financial assistance”,
(2) by redesignating sections 813 and 814 as sections 815 and
816, respectively,
(3) by redesignating sections 806 through 812, as sections 807
through 813, respectively, and
(4) by inserting after section 805 the following new section:

“PEER REVIEW OF APPLICATIONS FOR ASSISTANCE

“SEc. 806. (a)(1) The Secretary shall establish a formal peer review
process for purposes of evaluating applications for financial assist-
ance under sections 803 and 805 and of determining the relative
merits of the projects for which such assistance is requested.

“(2) Members of peer review panels shall be appointed by the
Secretary from among individuals who are not officers or employees
of the Administration for Native Americans. In making appoint-
ments to such panels, the Secretary shall give preference to Amer-
ican Indians, Hawaiian Natives, and Alaskan Natives.

“(b) Each peer review panel‘established under subsection (a)X2)
that reviews any application for financial assistance shall—

‘A1) determine the merit of each project described in such
application; .

(2) rank such application with respect to all other applica-
tions it reviews for the fiscal year involved, according to the
relative merit of all of the projects that are described in such
application and for which financial assistance is requested; and

“(3) submit to the Secretary a list that identifies all applica-
tions reviewed by such panel and arranges such applications
according to rank determined under paragraph (2).

“(c) Whenever the Secretary approves an application for financial
assistance under section 803 or 805, the Secretary shall transmit to
the Committee on Education and Labor of the House of Representa-
tives and the President pro tempore of the Senate written notice—

“(1) identifying such application;
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“(2) containing a copy of the list submitted to the Secretary
under subsection (b)3) in which such application is ranked;
“(3) specifying which other applications ranked in such list
ls'l(z)ave bgen approved by the Secretary under sections 803 and
5; an
“(4) if the Secretary has not approved each application supe-
rior in merit, as indicated on such list, to the application with
respect to which such notice is transmitted, containing a state-
ment of the reasons relied upon by the Secretary for—
‘“(A) approving the application with respect to which such
notice is transmitted; and
© “(B) failing to approve each pending application that is
superior in merit, as indicated on such list, to the applica-
tion described in subparagraph (A).”.

SEC. 3. PROCEDURAL REQUIREMENTS,

(a) RuLE MAKING.—The Native American Programs Act of 1974
(42 U.S.C. 2991-2992d) is amended by inserting after section 813, as
so redesignated by section 2, the following new section:

‘“ADDITIONAL REQUIREMENTS APPLICABLE TO RULE MAKING

“Skc. 814. (a) Notwithstanding subsection (a) of section 553 of title
5, United States Code, and except as otherwise provided in this
section, such section 553 shall apply with respect to the establish-
ment and general operation of any program that provides loans,
grants, benefits, or contracts authorized by this title.

“(b) The last sentence of section 553(b) of title 5, United States
Code, shall not apply with respect to any rule (including any general
statement of policy) that is—

“(1) proposed under this title;

*(2) applicable to any program, project, or activity authorized
by, or carried out under, this title; or

“(3) applicable to the organization, procedure, or practice of
an agency (as defined in section 551(1) of title 5, United States
Code) and that would affect the administration of this title.

“(c) Notwithstanding section 553(d) of title 5, United States Code,

no rule (or general statement of policy) that—
(1) is issued to carry out this title;
“(2) applies to any program, project, or activity authorized by,
or carried out under, this title; or
“(@) is applicable to the organization, procedure, or practice of
an agency (as defined in section 551(1) of title 5, United States
Code) and that will affect the administration of this title;
may take effect until 30 days after the publication required under
the first 2 sentences of section 553(b) of title 5, United States Code.

“(d) Each rule to which this section applies shall contain after
each of its sections, paragraphs, or similar textual units a citation to
the particular provision of statutory or other law that is the legal
authority for such section, paragraph, or unit.

“(e) Except as provided in subsection (c), if as a result of the
enactment of any law affecting the administration of this title it is
necessary or appropriate for the Secretary to issue any rule, the
Secretary shall issue such rule not later than 180 days after the date
of the enactment of such law.
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‘(D Whenever an agency publishes in the Federal Register a rule
(including a general statement of policy) to which subsection (c)
applies, such agency shall transmit a copy of such rule to the
Speaker of the House of Representatives and the President pro
tempore of the Senate.”.

(b) DeFINITION OF RULE.—Section 815 of the Native American
Programs Act of 1974 (42 U.S.C. 2992c), as so redesignated by
section 2, is amended—

(1) in paragraph (3) by striking out “and” at the end thereof,

(2) by redesignating paragraph (4) as paragraph (5), and

(3) by inserting after paragraph (8) the following new
paragraph:

“(4) the term ‘rule’ has the meaning given it in section 551(4)
of é:itle 5, United States Code, as amended from time to time;
and”.

SEC. 4. AUTHORIZATION OF APPROPRIATIONS.

Section 816(a) of the Native American Programs Act of 1974 (42
U.S.C. 2992d(a)), as so redesignated by section 2 of this Act, is
amended by striking out “1986” and inserting in lieu thereof “1990”.

THomas S. FoLEy,
Speaker of the House of Representatives pro tempore.

STROM THURMOND,
President of the Senate pro tempore.

I certify that this Act originated in the House of Representatives.

BeENJAMIN J. GUTHRIE,
Clerk.

O



